CURRENT PROBLEMS OF THE PENAL LAW
AND THE CRIMINOLOGY

AKTUELLE PROBLEME DES STRAFRECHTS
UND DER KRIMINOLOGIE



Professor Leonard Etel
Professor Adam Jamréz
Professor Cezary Kosikowski
Professor Emil W. Ptywaczewski
Professor Eugeniusz Ruskowski
Professor Halina Swieczkowska

Adyvisory Board

Professor Marian Grzybowski
Professor Dariusz Kijowski
Professor Adam Litynski
Professor Stanistaw Prutis
Professor Walerian Sanetra
Professor Bogdan Wierzbicki



CURRENT PROBLEMS OF THE PENAL LAW
AND THE CRIMINOLOGY

AKTUELLE PROBLEME DES STRAFRECHTS
UND DER KRIMINOLOGIE

Edited by
Herausgegeben von

EMIL W. PLYWACZEWSKI




Reviewers:
Professor Leslie Sebba
Professor Lawrence W. Sherman

Editor—in— Chief: Jerzy Banasiuk
Cover design: Jerzy Banasiuk
Publisher: Temida 2, Faculty of Law Uniwersity of Biatystok

In cooperation and financial support of:
Faculty of Law University of Bialystok
Polish Ministry of Science and Higher Education

Within the framework of research project ,,Monitoring, Identification,
and Countering Threats to the Security of Citizens”

Copyright © 2009 by Temida 2, Poland. All rights reserved. Printed in Poland. This
publication is protected by Copyright and permission should be obtained from the pub-
lisher prior to any reproduction, sortage in a retrieval system, or transmission in any
form or by any means, electronic, mechanical, photocopying, recording, or likewise.

ISBN: 987-83-89620-68-2

Temida 2
Mickiewicza 1
15-213 Biatystok, POLAND
Voice: (+48) 085 7457168  Fax: (+48) 085 7406089
E-mail: temida2 @uwb.edu.pl
Website: www.temida2.pl



Contents

PrE A e a e e 9

James F. Albrecht
From Community Policing to “Zero Tolerance” Crime Analysis:
The Evolution of Law Enforcement in The New York City Police

DePartMent.......ccccuviiieeeiiie e e e e e e eaaeeeeans 13
Rick Aniskiewicz

On Finding Theoretical Insights: Some Illustrations from The Study

Of Organized CTIME........ccevvieeiiieeciiieeeeeeieeeete e eee s e e e e e eeeeereeennee e 35

Katarzyna T. Boratynska
The Process Regarding Classified Information in Criminal Procedure —
in The Light of The Supreme Court’s Jurisdiction ...........cccceeevveeeieeeennennee. 47

Serhat Demir, Julia Davidson, Dilip Das
Local Linkages to Global Security and Crime: Thinking Locally

and Acting Globally .........coceeiiriiiiiiiii e 59
Obi N. I. Ebbe
The Powerful and The Penal Law........ooovveeneeeeeeeeeeeeeeeeeee e 79

Chris W. Eskridge
The Impacts of Criminology: Yesterday and Tomorrow..........c..cceceevveeneenee. 95

Paul C. Friday

Globalization and The Impact on Crime,Corruption and Justice............... 107
Jurg Gerber

Criminological Explanations for The Emergence of International Forms

of Formerly Local and Regional Crimes ...........ccccovcveveenienienienenieneenns 127



Contents

Yakov Gilinskiy
Contemporary Russian Corruption ..........ccceeecveeriieeenieeeniieeesieeesveeesevee s 139
Peter Grabosky
The Internet, Technology and Organised Crime..........cccocvveeveveeenreeenneenns 155

Ewa M. Guzik-Makaruk, Wojciech Filipkowski
Strafrechtliche Probleme des Terrorismus im polnischen
StrafgesetZbucCh .......coouiiiiieiiie e 181

Hans Joachim Hirsch
Defensiver Notstand gegeniiber ohnehin Verlorenen............cccccocveveenennee. 199

C. Ronald Huff

Wrongful Conviction Research in North America and Europe ................. 229
Jerzy Kasprzak
Criminality Menace in Muslim Countries ...........ccceceeveeeneenieeneesiieeneene 237

Hans-Jiirgen Kerner, Holger Stroezel und Melanie Wegel
Erziehungsstile, Wertemilieus und jugendlicher Drogenkonsum
in unterschiedlichen Schiilerpopulationen...........c.cccceeevieviiiiiienieeiiiennn, 247

Ewa Kowalewska-Borys, Izabela Krasnicka
General Remarks on The Judicial Sentencing System in The United
States Reflections on The Federal Sentencing Guidelines......................... 271

Cezary Kulesza
Effective Defence in The Pre-trial Detention Proceedings........................... 283

Dariusz Kuzelewski
Group Conferencing as an Alternative to Criminal Proceedings............... 303

Katarzyna Laskowska
Organized Crime in Poland - Criminological and Legal Dilemmas.......... 315



Contents

Jessica Li Chi-mei
Juvenile Theft: Process, Choice, and Uncertainty ...........c.ccceevveeviienneennnne 331

Jianhong Liu
Re-conceptualizing Crime Patterns During Modernization....................... 353

Anthony Minnaar
Transforming Policing in a High Crime Transitional Democracy:
The South African EXPeriencCe .......ccoeevvieeiieeeiieeeiieeeiie et 377

Greg Newbold
The Quest for Something that Works: New Zealand’s Century-Long
Search for an Effective Prison Program............cccccoeveiiiniiiiniiiiiniie e, 405

Magdalena Perkowska
Changes in Swiss Criminal Legislation Concerning Crimes
OF COTTUPTION. ..ottt ettt ettt ettt et e ettt ebeesseesbe e seeenseesssesnseens 425

Emil W. Plywaczewski, Zbigniew Rau
The Polish Platform for Homeland Security— a Pioneer Initiative

for Up-to-date Security in The European Union..........cccccvceeveeienieniennnene. 445
Stawomir Redo
For a Common Language of Justice: Translating Words into Deeds......... 475

Andrzej Sakowicz

Some Reflections on The Mutual Recognition as a Mode

of Governance in Eu Justice and Home Affairs.....oceveeeeeeeeeeeeeeeiieeeeeeeeenen. 501
Rick Sarre

Reflections on The Legal Powers of Private Security Personnel............... 517
Kurt Schmoller

Die Rolle des Strafrechts in ethisch umstrittenen Bereichen..................... 533



Contents

Hans Joachim Schneider
Kriminologische Entwicklungen-Kriminalitit, Kriminologie und
Kriminalpolitik in deutscher, européischer und internationaler Sicht ....... 549

Bernd Schiinemann
Von den unverriickbaren Grenzen des Strafrechts in einem liberalen
RECHESSTAAL ..eeeveeeeeeeeeeeieeeeeeeeeeeeeeeeeeee ettt e e eee e e eeeeeeeaeeeeeeeeeeeeeeeeeeeeeeees 575

Otmar Seul
Des Terrorismes d’hier aux Terrorismes d’aujourd’hui : une Mise en
POISPECTIVE ..ottt ettt et ete et e esbeeseeeabeenee e 621

Piotr Starzynski

Prosecution Detention — Remarks on The Grounds of The Constitution

and Convention for The Protection of Human Rights

and Fundamental Freedoms Regulations.............ccccccveveiieniinciiinienineiens 627

Grazyna B. Szczygiel
Social Perception of COrruption...........ccueeeveeeieerieeiieeniieeieeniie e e eve e 639

Keiichi Yamanaka
Die Entwicklung der Strafrechtsdogmatik in Japan - 100 Jahre
nach in Krafttreten des geltenden StGB...........ccoooieviiiiiiiniiiieieeeee 649

Minoru Yokoyama
How has The Revised Juvenile Law Functioned since 2001 in Japan?..... 667

Elzbieta Zatyka

The Criminal Law and Property-Related Consequences of Purchasing

A Stolen VEhICle........coocviiiiiiieiiece e 703
AbOoUt The EdItor ......coouiiiiiiiiiiiie e 717
AbOUt The REVIEWETS.....ccuiiiiiiiiiiiiiiiieie ettt 721



PREFACE

This volume of “Current Problems of the Penal Law and Criminology” is a
continuation of the series started by the book edited by Professor Piotr Hofmarski
nearly fifteen years ago'. Back then, the Faculty of Law, which was still in the struc-
tures of the Warsaw University, comprised three criminal law divisions: Division
of Criminal Law (headed by Professor Piotr Hofmariski), Division of Criminal Pro-
cedure (headed by Professor Piotr Kruszynski?), and Division of Criminology and
Organized Crime Issues (that I had the pleasure to be the head of). The aforemen-
tioned volume allowed the staff of those Divisions to present their achievements and
the current directions of their research. Their papers focused mainly on the criminal
law reform that was being prepared, due to the ongoing discussion on the published
drafts of criminal law statutes. The assumption was that the first volume would start
a new series which should also include papers by authors from other universities, to
include foreign ones.

That idea was achieved in the next volume which had a new formula and whose
title, for obvious reasons, was supplemented®. This time, the 26-person team of con-
tributing authors included, in addition to leading Polish representatives of the sci-
ences of criminal law and criminology, also professors considered to be the lead-
ing international authorities in these fields. The foreign authors represented such
countries as Australia, Austria, China, Germany, India, Italy, Japan, Switzerland,
and the United Kingdom. The United Nations was also represented.* The foreign
authors submitted papers in either German or English, while Polish authors — in
Polish. Eventually, all the papers were published in their original language versions.
Each paper written in German or English had a summary in Polish, and those writ-
ten in Polish had summaries in English, German, or French. The volume was pub-
lished at a special time, as on 1 October 1997, an act was passed on transforming the
Biatystok branch of the Warsaw University into an autonomous university, the thir-
teenth in Poland.

1 Piotr Hofmanski, ed., Z problematyki prawa karnego [On the problems of criminal law] (Biatystok: Temida 2,
1994).

2 He was later replaced by Professor Andrzej Bulsiewicz from the Mikotaj Kopernik University in Torun.

3 Emil W. Ptywaczewski, ed., Aktualne problemy prawa karnego i kryminologii. Current Problems of the Penal Law
and Criminology. Aktuelle Probleme des Strafrechts und der Kriminologie (Biatystok: Temida 2, 1998), 622.

4 Crime Prevention and Criminal Justice Branch, United Nations Office at Vienna.



Preface

The next volume® was published in the period after profound structural chang-
es were implemented in the Faculty of Law of the University of Bialystok. On 1
September 2002, Chairs were established at the University, to include the Chair of
Criminal Law consisting of the Division of Criminal Law and Criminology® and the
Division of Criminal Procedure’. The intention of the editor of that volume was to
present, in the first part of the book, the current directions of research conducted by
the staff of the Chair of Criminal Law. The other part of the volume was to include
papers submitted by distinguished professors representing selected Japanese and
German universities who have maintained very intensive academic contacts with the
staff of the Chair of Criminal Law.

This volume is being published after new structural changes have been imple-
mented in the Faculty of Law of the University of Biatystok, resulting from aca-
demic promotions among the Faculty’s staff. The changes include, first, the estab-
lishment of the Chair of Criminal Procedure® and, second, the establishment of the
Division of Criminal Policy within the Chair of Criminal Law®. It needs to be high-
lighted that the Chair of Criminal Law has significant achievements in its research,
which confirms its leading role in studies on terrorism and organized crime and on
broadly defined issues of homeland security in Poland. It was the Chair that con-
ducted, in the years 2003-2006, the largest ordered research project so far in Po-
land'?, titled “Legal and organizational-technical solutions in countering organi-
zed crime and terrorism with special emphasis on the problems related to trial
evidence and the institution of immunity witness”. It was the first joint undertak-
ing of academic circles and bodies of law enforcement and administration of justice.
The project, that I had the honor to lead, involved the participation of approximately
140 representatives of the Police, public prosecutor’s office, courts, and the science
of criminal law. In October 2007, I was entrusted with the position of the director
of another ordered research project titled “Monitoring, identification, and coun-
tering threats to citizens’ security” to be conducted in the years 2007-2010. The
project is performed by the consortium established by the University of Bialystok
and the Military University of Technology in Warsaw. It involves 400 participants
who are both representatives of academic circles (including many well-known pro-

5 Emil W. Ptywaczewski, ed., Aktualne problemy prawa karnego i kryminologii. Current Problems of the Penal Law

and Criminology. Aktuelle Probleme des Strafrechts und der Kriminologie (Biatystok: Temida 2, 2005), 468.

The author became the head of both the Chair of Criminal Law and the Division of Criminal Law and Criminology.

The head of the division is Professor Cezary Kulesza.

The Chair was established on the basis of the Division of Criminal Law and Criminology and its head was

Professor Cezary Kulesza.

The head of this Division is dr hab. Mirostawa Melezini, (associate) professor of the University of Biatystok.

10 Financial means are granted to projects of this type in the framework of a competition where the ordering party
(the State Committee for Scientific Research) provides financing to the leading Polish academic centers which
can demonstrate their achievements in the proposed research area.

© N O
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Preface

fessors in legal and technical sciences) and practitioners from bodies of law enforce-
ment and administration of justice.

The research project is an integral part of the Polish Platform for Homeland
Security (PPHS) — Scientific University Network, a unique initiative that has been
well-evaluated by the European Commission and the European Parliament. The
principal aim of this project is to create integrated computer tools to support vari-
ous activities in the area of public security. The research projects (a total of fifteen)
performed in the framework of the PPHS focus, on the one hand, on using modern
technology to support the work of the police, public prosecutors, and security serv-
ices and, on the other hand, on supporting efforts to enhance security and to coun-
ter crime committed by using modern technologies and, in particular, the Internet.
Thus, the projects increase the efficiency of the work of the state services and bodies
responsible for the security of citizens and the state.!!

This volume of the book presents selected results of the work performed on the
project titled “Monitoring, identification, and countering threats to citizens’ se-
curity,” especially the work performed by the staff of the Chair of Criminal Law
and the Chair of Criminal Procedure. The group of 44 authors of papers present-
ed in the volume consists predominantly of foreign authors whose papers provide a
good basis for comparison with the research conducted on the project. The foreign
authors, who traditionally include such international authorities in the field of crim-
inal law and criminology (some of them hold honoris causa doctorates of foreign
universities), come from such countries as Australia, Austria, China (Hong Kong,
Macao), France, Germany, Japan, New Zealand, Russia, South Africa, Switzerland,
Turkey, and the United States. The United Nations (United Nations Office on Drugs
and Crime, Vienna, Austria) is also represented.

The broad scope of problems presented in the book, as well as the number of
presented concepts concerning issues that are very important to both the theory and
the practice of the criminological sciences makes the book as interesting as the pre-
vious editions not only to scientists in these fields but also to large groups of readers,
especially practitioners, students, and postgraduate students who are interested in an
optimal functioning of bodies of law enforcement and administration of justice.

by Emil W. Ptywaczewski

1 More on the Polish Platform for Homeland Security (PPHS): see Emil W. Ptywaczewski, Z. Rau, The Polish
Platform for Homeland Security — a pioneer initiative for up-to-date security in the European Union, p. 445.
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